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STATEMENT OF QUESTION PRESENTED 


Is money delivered by a defendant in a criminal case 
to the Probation Officer of the U. S. District Court for 
the District of Columbia subject to garnishment by a 
judgment creditor of the same defendant (the defendant 
consenting thereto) where the funds are not support 
monies and where payment of such funds as a condition 
of probation is 'not involved? 
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Walter M. Manley, Appellant 
vs. 

Paul E. Butterfield, Appellee 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF OF APPELLANT 


JURISDICTIONAL STATEMENT 

The appellant, hereinafter called the plaintiff, sued Paul 
E. Butterfield in the Municipal Court and obtained judg¬ 
ment of $910.00. The judgment was docketed (Title 11, 
See. 743, D. C. Code 1940) in the United States District 
Court and a garnishment issued directed to the Probation 
Officer of said Court (individually and in his official ca¬ 
pacity) who held funds belonging to Butterfield. Follow¬ 
ing Answer thereto, a motion for judgment of condemna- 
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tion was overruled by Judge Alexander Holtzoff. This 
appeal is taken from said action pursuant to Sec. 17-101 
D. C. Code, 1940, Act. of Mar. 3, 1921, 41 Stat. 1312, 
Sec. 12. 

STATEMENT OF CASE 

Butterfield appears as defendant but has consented to 
the motion (App. pp. 14-15). His name is significant only 
for purposes of identification. The action is actually 
against the garnishee. 

The garnishee accepted monies totaling $1700 from But¬ 
terfield who had been indicted in five criminal cases involv¬ 
ing false pretenses and larceny after trust. The money 
was not then labeled for anyone in particular—it was 
merely partial restitution. Actually Butterfield had vic¬ 
timized many others, including appellant. On a plea of 
guilty he was later given a jail sentence by Judge Edward 
A. Tamm. 

Subsequently, the garnishee requested authority from 
Judge Tamm for the disposition of the $1700. Judge 
Tamm took the view (App. pp. 18-19) that the money 
should be disbursed in accordance with Butterfield’s direc¬ 
tions. Accordingly, a letter was requested of Butterfield’s 
counsel and -when received it indicated it was Butterfield’s 
intention that the money be distributed among the com¬ 
plainants in the five cases in -which he had been indicted. 
Judge Tamm directed that this be done on a pro-rata 
basis. Two of the five complainants, however, had re¬ 
ceived the full amounts of their claims from a bonding 
company which had issued a real estate surety bond in 
behalf of Butterfield. The checks received by them from 
the Probation Officer, totaling $850.00, were returned to 
him and he now holds this sum. 

The Answer to the garnishment (App. p. 7) states the 
garnishee received the original $1700 pursuant to an Exec- 
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utive Order of the Court dated June 27, 1950 (App. p. 8). 
It raised no objections to the motion but merely requested 
that the Court instruct the Probation Officer how the 
$850.00 should be disbursed. Despite this request, the 
Court, in overruling appellant’s motion, did not indicate 
what disposition should be made of the $850.00 and the 
Assistant U. S. Attorney did not ask the Court to instruct 
the garnishee. The matter was disposed of exclusively 
on the proposition that “garnishment will not lie against 
funds held by the Probation Officer for purposes of 
restitution.” (App. p. 20). 

STATEMENT OF POINTS 

The Court erred in its conclusion that a garnishment 
will not lie against the funds held by the Probation Officer 
in this case. 

The Court erred in ignoring the consent of Butterfield 
to appellant’s motion. 

The Court’s action in overruling the motion is in con¬ 
flict with the theory which impelled Judge Tamm to direct 
the prior disposition of the $1700.00. 

SUMMARY OF ARGUMENT 

There is no statutory authority for the receipt or dis¬ 
bursement by the Probation Officer of the $1700.00. It is 
contended he received the money pursuant to the Execu¬ 
tive Order of June 27, 1950. This Order, however, ap¬ 
points and approves the Probation Officer as Trustee to 
receive and disburse restitution and non-support monies 
in cases where probation is conditioned upon payment 
thereof. This not only describes but also limits his au¬ 
thority. It clearly intends that the Probation Officer shall 
receive and disburse monies in the types of cases referred 


to and only m such cases. This was not a non-support 
case; neither was the money received in a case where pro¬ 
baton was conditioned upon payment thereof. As a mat¬ 
ter of fact Butterfield w^as not granted probation—a jail 
sentence was meted out. 

The $1700 w^as Butterfield’s. Judge Holtzoff attempted 
to label it as specific stolen money (App. p. 18). Even 
if it were the specific currency which Butterfield stole 
there is no showing that it was the currency taken from 
the complainants in the criminal cases as distinguished 
from money taken from appellant and other numerous 
victims. As a matter of fact the original $1700.00 was 
in the form of a check received by the Probation Officer 
from Butterfield’s attorney. Butterfield, with full knowl¬ 
edge of appellant’s motion, consented thereto. (App. pp. 
14-15). 

Judge Tamm adopted the position that the $1700.00 
being Butterfield’s money, he (Butterfield) had a right to 
say how it should be disbursed. Judge Holtzoff ignored 
Butterfield’s consent to the payment to appellant. 

ARGUMENT 

The Court below concluded (App. p. 20) that “funds in 
the hands of the Probation Officer, delivered to him to be 
used for restitution or in non-support cases, are not sub¬ 
ject to garnishment.” The only possible authority for 
the present retention of this money by the Probation Offi¬ 
cer would emanate from the Executive Order previously 
referred to but this order specifically and unequivocally 
enumerates and limits the cases wdiere the Probation Offi¬ 
cer may properly receive and disburse funds. The in¬ 
stant case does not fall in either class mentioned in the 
Order and therefore the Probation Officer is holding the 
money completely without right except for the initial au- 
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thorization from Butterfield himself. Since, however, But¬ 
terfield has now consented to the money being turned over 
to appellant and as the Probation Officer is not holding 
the money by virtue of his official office, he is in no dif¬ 
ferent position from any other garnishee where the con¬ 
sent of the defendant has been obtained. It is not neces¬ 
sary, in the opinion of counsel to pass upon the question 
of whether a garnishment would lie if the money were 
actually held under powers vested in the garnishee under 
the Executive Order. Even if so held, counsel believes the 
garnishment should be honored. Appellant f s position, how¬ 
ever, is that the money in question is not held by the gar¬ 
nishee in any official capacity but merely as an individual. 
To support this position an examination and interpretation 
of the Executive Order is inevitable. An analogy to rules 
of statutory construction is considered an admissible pre¬ 
mise by which to examine this Order. The following rules 
and supporting cases substantiate appellant’s position that 
the Probation Officer in this case is in no exceptional 
status; is not surrounded by any special immunity from 
attachment; and that it was never intended that he should 
receive or disburse funds in a case of this nature. 

In construing a statute the presumption is that 
everything has been said which was intended. ( Eys- 
ter v. Centermial-Board of Finance 94 U. S. 500. 

Where specific provisions are made in a statute the 
implication is that all other provisions are excluded. 
( TJ. S. v. Forness, et al, 125 F (2d) 928) 

A legislative affirmative description implies a de¬ 
nial of non-described powers. (Continental Casualty 
Co. v. U. S. 62 S. Ct. 393) 

The enumeration of specific powers in a statute 
operates to exclude those not enumerated. (City of 
Tulsa, Okla. v. Midland Valley R. Co. 168 F. (2d) 
252). 

While it is not believed that the consent of Butterfield 
is a necessary condition precedent to the granting of the 
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motion for condemnation of the funds, his consent thereto 
is significant and should not have been ignored. As a 
matter of fact, had he registered objections to the motion, 
they would have constituted the only possible impediment 
to the granting of the motion and in the light of his con¬ 
sent no tenable reason existed for not granting the mo¬ 
tion. 

The view of Judge Edward A. Tamm as expressed to 
counsel and as manifested by his authorization to the 
Probation Officer was that Butterfield had a right to con¬ 
trol the disposition of the $1700; this, of course, is in 
conflict with the position adopted by Judge Alexander 
HoltzofF and while the latter is not, of course, bound by 
the action of Judge Tamm, the views of Judge Tamm 
were entitled to great weight and should, at the very 
least, have been highly persuasive. 

CONCLUSION 

That the action of the lower court in overruling the 
motion for judgment of condemnation should be reversed 
and that said motion should be granted. 

Respectfully submitted, 

Samuel R. Blanken 
Morris Benson 
653 Washington Building, 
Attorneys for Appellant 
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1 Filed May 28 1952 Harry M. Hall, Clerk 

Certified Copy of a Judgment 

To be filed in the office of the Clerk of the United States 
District Court for the District of Columbia, 
to Become a Lien upon Land. 

THE MUNICIPAL COURT FOR THE 
DISTRICT OF COLUMBIA 

Civil Division 

No. 618—’52 

Walter M. Manley 

Plaintiff 

vs. 

Paul E. Butterfield 

Standard Accident & Insurance Co., a corp. 

Defendant 

No. M 5417—52 

Date 1952 Judgment 

March 19 Judgment for plaintiff by default on verified 
demand for $910.00 with interest at 6% per 
annum from March 26, 1951 and costs, 
against, Paul E. Butterfield, ONLY 

Judge SCALLEY 

THIS IS TO CERTIFY that the foregoing is a true 
copy of the judgment in the above-entitled cause. 

WITNESS, the Honorable George P. Barse, Chief 
Judge of said Court, this 23rd day of May, A. D. 1952. 

Costs paid by Plaintiff, $5.50. 

Costs paid by Defendant,$ — 
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Walter F. Bramhall, Clerk 
By /s/ Richard A. Trammell 
Deputy Clerk. 

2 Filed May 28 1952 Harry M. Hull, Clerk 

At Law No. 618—52 

Docket_ 

THE MUNICIPAL COURT, D. C. 

No. M 5417—52 
Walter M. Manley 

Plaintiff. 

vs. 

Paul E. Butterfield ONLY 

Defendant. 

Certified Copy of Judgment 
To Become a Lien Upon Land 

/s/ Samuel R. Blanken 

653 Wash. Bldg. 

3 Filed Jun 4 1952 Harry M. Hull, Clerk 

Attachment on Judgment 

UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

WILLIAM M. MANLEY 

Plaintiff, 

vs. 

PAUL E. BUTTERFIELD 

Defendant 


No. M.C. 618—52 
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The President of the United States, to the Marshal of 
said District—GREETING: 

YOU ARE HEREBY COMMANDED to attach the 
goods, chattels, and credits of the defendant, Panl E. But¬ 
terfield, if to be found in this District, of value sufficient 
to satisfy the plaintiff’s judgment against the said defend¬ 
ant in this Court in the above-entitled cause, on the 28th 
day of May 1952, for $910.00 with interest from March 
26, 1951 for money payable to the plaintiff by the defend¬ 
ant, and $7.00 for costs; and the same so attached, safely 
keep and have before said Court, on or before the tenth 
day occurring after the execution of this writ, that the 
same may be condemned unless sufficient cause be shown 
to the contrary; and, if said goods, chattels, or credits be 
attached in the hands or possession of any person or per¬ 
sons other than the defendant, notify such person or per¬ 
sons of such seizure, and warn him or them to appear 
before said Court, within the time aforesaid, to show cause 
why the same should not be condemned and execution 
thereof had according to law. And have then there this 
writ, so endorsed as to show when and how you have 
executed it. 

WITNESS, The Honorable Chief Judge of said Court 
the 28th day of May, 1952. 

Harry M. Hull, Clerk 
By /s/ James C. Wilkes, Jr. 

Deputy Clerk. 
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NOTICE 

May 28, 1952 

To Edward W. Garrett, individually, and/or as chief pro¬ 
bation officer, District Court of the United States for 
the District of Columbia, Garnishee. 

YOU ARE HEREBY NOTIFIED that any property or 
credits of Paul E. Butterfield in your hands are seized by 
virtue of the foregoing writ of attachment, and you are 
hereby warned to appear in said Court, on or before the 
tenth day after service hereof, and show cause, if any 
there be, why the property or credits so attached should 
not be condemned and execution thereof had. 

/s/ W. Bruce Matthews 
U. S. Marshal. 

/s/ M. E. Ferris, Deputy 

MARSHAL’S RETURN 

Attached credits in the hands of Edward M. Garrett 
and served here with copies of this Writ, Interrogatories, 
and Notices as Garnishee of Defendant personally 6/2/52. 

W. Bruce Matthews 
U. S. Marshal 
U. S. Marshal in and for the 
District of Columbia 

By /s/ M. E. Ferris 

Deputy U. S. Marshal 
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4 Interrogatories in Attachment 

DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

Court No. M.C. 618—52 

WALTER M. MANLEY, Plaintiff, 

vs. 

PAUL E. BUTTERFIELD, Defendant. 

NOTICE 

To Edward W. Garrett, individually, and/or as chief pro¬ 
bation officer, District Court of the United States for 
the District of Columbia, Garnishee: 

You are required to answer the following interroga¬ 
tories, under oath, within ten days after service hereof. 
And should you neglect or refuse so to do, judgment may 
be entered against you for an amount sufficient to pay 
the plaintiff’s claim, with interest and costs of suit. 

/s/ Samuel R. Blanken 
Samuel R. Blanken 
Attorney for Plaintiff 

INTERROGATORIES 

1st. Were you at the time of the service of the writ of 
attachment, served herewith, or have you been, between 
the time of such service and the filing of your answer to 
this interrogatory, indebted to the defendant? If so, how, 
and in what amount? 

Answer: __ 

2d. Had you, at the time of the service of the writ of 
attachment, served herewith, or have you had, between the 
time of such service and the filing of your answer to this 
interrogatory, any goods, chattels, money or credits of the 
defendant in your possession or charge? If so, what? 
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Answer: _ 

Subscribed and sworn to before me this_ 

day of_A. D. 19_ 


5 Filed Jan 12 1952 Harry M. Hull, Clerk 

Garnishee’s Answer to Interrogatory No. 2 

The defendant in the above entitled cause was indicted 
and plead guilty in five different criminal cases, (involv¬ 
ing charges of false pretenses and larceny after trust), in 
United States District Court for the District of Columbia. 
During the presentence investigation of the Probation 
Office in said District Court, defendant remitted $1700.00 
to the garnishee’s trustee account, in partial restitution 
for the moneys owed the various complainants in the 
aforementioned criminal cases. The total amount involved 
in the five indictments was $3087.50. The garnishee re¬ 
ceived the $1700.00 pursuant to the authority vested in 
him by order of the United States District Court for the 
District of Columbia holding an Executive Session, dated 
27th day of June 1950, copy attached. Judge Tamm, who 
sentenced defendant, authorized the garnishee to disburse 
pro rata, the $1700.00 to the five complainants in the crim¬ 
inal cases. Thereafter, two of the five complainants re¬ 
ceived the full amount of their claims from a bonding 
company who had issued a real estate surety bond in be¬ 
half of defendant, and as a result said complainants re¬ 
turned their shares of the $1700.00 which amounted to 
$850.00. 

The facts, as set forth above, reveal that the money 
being sought under this attachment is in the custody of 
the garnishee, in his official capacity as Chief Probation 
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Officer of the United States District Court for the Dis¬ 
trict of Columbia. 

6 THEREFORE, it is respectfully requested that 
the Court instruct the undersigned as to how the 

subject funds should be disbursed. 

/s/ Edward W. Garrett 
Edward W. Garrett, 

Chief Probation Officer, 
United States District Court 
For the District of Columbia 
* • • • 

7 Order 

It is this 27th day of June, 1950, ORDERED: 

That Edward William Garrett, Chief Probation Officer 
of the Court, be, and he hereby is, appointed and ap¬ 
proved as Trustee to receive and disburse restitution and 
nonsupport moneys in cases where probation is conditioned 
upon payment thereof, and he is authorized and directed 
as Trustee to receive and disburse moneys paid through 
the Probation Office in nonsupport agreement cases, and 

IT IS FURTHER ORDERED that said Edward Wil¬ 
liam Garrett, Chief Probation Officer of the Court, as 
Trustee, enter into an undertaking to the United States 
of America, in the penalty of $5,000.00 with surety to be 
approved by a Judge of the Court, conditioned upon the 
faithful performance of the duties of, or in any wise con¬ 
nected with his office as Trustee, and further conditioned 
upon his well and truly accounting for all funds, moneys, 
or other property of whatever kind coming into his cus¬ 
tody, possession or under his control by virtue of his said 
office, as Chief Probation Officer and Trustee, such under¬ 
taking to be filed with the Clerk of the Court. 

That the said Edward William Garrett shall render an 
account to the Court quarterly and at such other times as 
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to the Court may appear proper of his receipts and dis¬ 
bursements as Chief Probation Officer and Trustee. The 
account shall include a report from the Auditor of 

8 the Court stating that he has examined same, to¬ 
gether with the vouchers, and other pertinent 

papers, and finds the same to be true, proper and full 
account. 

IT IS FURTHER ORDERED that should the funds at 
any time held by virtue of his office exceed the amount 
of $4,500.00 he shall forthwith so advise the Court for the 
purpose of increasing the penalty of the undertaking and 
a failure to give such notice shall subject him to removal 
from office, in the discretion of the Court. 

BY THE COURT: 

Bolitha J. Laws 
Chief Judge 

9 Attachment on Judgment 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

WILLIAM M. MANLEY Plaintiff, 

vs. 

PAUL E. BUTTERFIELD Defendant. 

Civil Action No. 618—52 

The President of the United States, to the Marshal 
for said District—GREETING: 

YOU ARE HEREBY COMMANDED to attach the 
goods, chattels, and credits of the defendant Paul E. 
Butterfield, if to be found in this District, of value 
sufficient to satisfy the plaintiff’s judgment against the 
said defendant in this Court in the above-entitled cause 
on the 28th day of May 1952, for $910.00 with interest 
from March 26, 1951 for money payable to the plaintiff 
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by the defendant, and $7.00 for costs; and the same so 
attached, safely keep and have before said Court, on or 
before the tenth day occurring after the execution of this 
writ, that the same may be condemned unless sufficient 
cause be shown to the contrary; and, if said goods, chat¬ 
tels, or credits be attached in the hands or possession of 
any person or persons other than the defendant, notify 
such person or persons of such seizure, and •warn him or 
them to appear before said Court, within the time afore¬ 
said, to show cause why the same should not be condemned 
and execution thereof had according to law. And have 
then there this w T rit, so endorsed as to show when and 
how you have executed it. 

WITNESS, The Honorable Chief Judge of said Court 
the 28th day of May, 1952. 

Harry M. Hull, Clerk 
By /s/ James C. Wilkes, Jr. 

Deputy Clerk. 


NOTICE 


May 28,1952 

To Edwrard W. Garrett, individually, and/or as chief pro¬ 
bation officer, District Court of the United States for 
the District of Columbia, Garnishee. 

YOU ARE HEREBY NOTIFIED that any property or 
credits of Paul E. Butterfield in your hands are seized by 
virtue of the foregoing wrrit of attachment, and you are 
hereby warned to appear in said Court, on or before the 
tenth day after service heerof, and show cause, if any 
there be, why the property or credits so attached should 
not be condemned and execution thereof had. 

/s/ W. Bruce Matthews 

U. S. Marshal. 3.35 P.M. 
/s/ M. E. Ferris, Deputy 


11 


MARSHAL’S RETURN 

Attached credits in the hands of_ 

and served.with copies of this Writ, 

Interrogatories, and Notices as Garnishee of Defendant. 

Plaintiff’s Attorney. U. S. Marshal in and for 

the District of Colnmbia. 

10 Filed Jun 12 1952 Harry M. Hull, Clerk 
Interrogatories in Attachment 

DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 
WALTER M. MANLEY, Plaintiff, 

vs. 

PAUL E. BUTTERFIELD, Defendant. 

Court No. M.C. 618—52 
NOTICE 

To Edward W. Garrett, individually, and/or as chief pro¬ 
bation officer, District Court of the United States for 
the District of Columbia, Garnishee: 

You are required to answer the following interroga¬ 
tories, under oath, within ten days after service hereof. 
And should you neglect or refuse so to do, judgment may 
be entered against you for an amount sufficient to pay the 
plaintiff’s claim, with interest and costs of suit. 

/s/ Samuel R. Blanken 
Samuel R. Blanken 
Attorney for Plaintiff. 
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INTERROGATORIES 

1st. Were yon at the time of the service of the writ of 
attachment, served herewith, or have you been, between 
the time of such service and the filing of your answer to 
this interrogatory, indebted to the defendant? If so, how, 
and in what amount? 

Answer: No. 

2d. Had you, at the time of the service of the writ of 
attachment, served herewith, or have you had, between the 
time of such service and the filing of your answer to this 
interrogatory, any goods, chattels, money or credits of 
the defendant in your possession or charge? If so, what? 

Answer: Yes, see attached Answer for complete an¬ 
swer to this question. 

/s/ Edward W. Garrett 

Subscribed and sworn to before me this_day 

of.A. D. 19_ 

Harry M. Hull, Clerk 
United States District Court 
For the District of Columbia 

By /s/ James A. Kennedy 
Deputy Clerk 

• • © • 

11 Filed Jun 17 1952 Harry M. Hull, Clerk 

Motion for Judgment of Condemnation Against Garnishee 

Comes now the plaintiff by his attorney, Samuel R. 
Blanken, and respectfully moves this Honorable Court 
that the funds attached be condemned, and that the gar¬ 
nishee be ordered and directed to pay said funds to the 
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plaintiff forthwith and for basis therefore respectfully 
represents as follows: 

1. An attachment on the judgement in this case and 
interrogatories in connection therewith were served upon 
Edward W. Garrett as garnishee. 

2. In response to Interrogatory No. 2, the garnishee 
has set forth certain allegations and requests that the 
Court instruct him as to how the funds garnished, to-wit 
$850.00, should be disbursed. 

3. The garnishee states that the money involved is 
part of a fund received by him pursuant to an executive 
Order of this Honorable Court dated June 27, 1950. It is 
respectfully submitted that under the terms of this Order, 
the garnishee had no right to receive the money, nor had 
he any right to disburse the same. 

4. It is respectfully denied that the $1700.00 which the 
garnishee received from the defendant was remitted for 
the exclusive benefit of the claimants in the aforemen¬ 
tioned criminal cases. When the monies were received 
they were not labeled in any manner and it was only 
later, at the time of their contemplated disbursement, 
that a communication was requested and received from 
counsel for the defendant indicating his agreement that 
the fund be distributed between the claimants in the 
criminal cases. It is respectfully submitted, in this con¬ 
nection, that the disbursement, based on defendant’s 

12 agreement, consent or authorization, was not justi¬ 
fied. 

Defendant had no right to dictate the manner of dis¬ 
bursement of these funds. 

It is respectfully submitted that the garnishee is not 
holding the remaining $850.00 pursuant to any authoriza¬ 
tion of this Honorable Court and that the plaintiff is en- 
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titled to have an Order requiring that said funds be paid 
over to him pursuant to the garnishment which he has 
filed. 


/s/ Samuel R. Blanken 
Samuel R. Blanken 
Attorney for Plaintiff, 

653 Washington Building, 
Washington, D. C. EX 8500 


• • * * 


13 Filed Jul 3 1952 Harry M. Hull, Clerk 

Answer to Motion for Judgment of Condemnation 

Garnishee, by answer to the above-entitled motion, re¬ 
spectfully refers the Court to his answers to the interrog¬ 
atories served upon him and adopts said answers as his 
answer to the motion for judgment of condemnation. 

/s/ Charles M. Irelan 
Charles M. Irelan 
United States Attorney 

/s/ Ross O’Donoghue 
Ross O’Donoghue 
Assistant United States 
Attorney 

/s/ Vincent C. Burke, Jr. 

Vincent C. Burke, Jr. 
Assistant United States 
Attorney 

• • * • 

14 Filed Jul 3 1952 Harry M. Hull, Clerk 

Consent of Defendant to Motion of Plaintiff for Judgment 
of Condemnation Against Garnishee 

Defendant, by his counsel, GORDON ALLISON PHIL¬ 
LIPS, having received notice of the Motion for Judgment 
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against Garnishee filed in this canse, does hereby consent 
to this Judgment. 

/s/ Gordon Allison Phillips 
Gordon Allison Phillips 
Attorney for Defendant 
730 Bond Building 
14th & New York Avenue, 
NW. 

Washington 5, D. C. 

• • • • 

16 Filed Aug 26 1952 Harry M. Hull, Clerk 

Washington, D. C., 
Thursday, July 17, 1952. 

The above-entitled cause came on her hearing, on Mo¬ 
tion for Judgment of Condemnation against Garnishee, 
before the Honorable Alexander Holtzoff, Judge, on 
Thursday, July 17,1952, at 12:15 o’clock, p. m. 

APPEARANCES 

For the Plaintiff: 

Mr. Samuel R. Blanken 

For the Defendant: 

Mr. Ross O’Donoghue, 

Assistant United States Attorney for the 
District of Columbia 

17 PROCEEDINGS 

THE DEPUTY CLERK OF THE COURT: No. 17— 
Manley versus Butterfield. 

MR. BLANKEN: In this case, Your Honor, I have 
filed a motion for judgment of condemnation against cer¬ 
tain funds in the hands of the garnishee. The garnishee 
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in this instance happens to be the Chief Probation Officer 
of this Court. I think just a sketchy background would 
be helpful. 

THE COURT: I would like to finish this case by 12:30. 

MR. BLANKEN: I will make it very sketchy. I think 
we can. The defendant in this case was indicted and 
plead guilty— 

THE COURT: I am familiar with some of that back¬ 
ground. As I understand it, the defendant deposited cer¬ 
tain funds with the Chief Probation Officer for use in 
restitution. 

MR. BLANKEN: Without labeling them in any man¬ 
ner. 

THE COURT: Well, that was the purpose of deposit¬ 
ing those funds, and you have issued a garnishment 
against the Probation Officer. Is that the point? 

MR. BLANKEN: That is right,—pursuant to a judg¬ 
ment in the Municipal Court, which was duly docketed 
here. 

THE COURT: Very well. 

MR. BLANKEN: It is not in the form of any 
18 objection, but merely a request of this Court that 
it issue appropriate instructions, because an officer 
of the Court is involved. 

About the only point I do want to make is, first, the 
defendant himself has consented to the motion which has 
been filed. Secondly, it is my conviction that the money 
held by the garnishee in this instance is not held in any 
official capacity and is not held pursuant to a certain 
Executive Order, to which reference has been made, be¬ 
cause under the terms of that Order, Mr. Garrett is ap¬ 
pointed as trustee. I quote: “to receive and disburse 
restitution and non-support monies in cases where proba¬ 
tion is conditioned upon payment thereof. ” 

It is fundamental by rule of statutory construction that 
since his powers have been well defined, and the circum¬ 
stances under which he shall act as trustee, that he is not 
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acting as trustee except under those recited circumstances. 

In this particular case the defendant was not placed on 
probation. He was sentenced. In fact, he is now in the 
penitentiary. So this money could not have been received 
by Mr. Garrett, nor is it held by Mr. Garrett pursuant to 
any authority vested in him under this Order. 

I submit that even if it were, we would be entitled to a 
judgment of condemnation. But I think the point 
19 is well taken that he is holding this money as an in¬ 
dividual purely and not in an official capacity as an 
officer of this Court. 

MR. O’DONOGHUE: May it please the Court: This 
money was received by the Probation Officer with the 
approval of Judge Tamm of this Court. It was sent by 
his then attorney, H. Clifford Allder, to the Probation 
Officer to make restitution in the cases in which he had 
been indicted, and to which he had plead guilty. And that 
was approved by Judge Tamm by his notation on the let¬ 
ter sending it. 

Also, Mr. Garrett submitted a memorandum to Judge 
Tamm, showing how he proposed to distribute the money 
in his hands, and that, too, was approved by Judge 
Tamm. I think these constitute valid orders of tins 
Court. 

THE COURT: Have you seen these? 

MR. BLANKEN: I have not seen them. I have been 
told about them, Your Honor. 

(The documents in question were shown to counsel.) 

MR. O’DONOGHUE: In the distribution of funds, it 
is our thought that a person should not be allowed to file 
a garnishment against the Probation Officer in the case of 
monies that were specifically paid into his hands for pur¬ 
poses of restitution. I think they certainly were given to 
him in his function as an officer of the Court and for the 
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sons have only been paid in part. Fifty per cent 
of $700 is due to three persons, and there may be others. 

THE COURT: This was stolen money? 

MR. O’DONOGHUE: Beg pardon? 

THE COURT: This was stolen money, was it? 

MR. O’DONOGHUE: Well, larceny after trust, I think. 

THE COURT: Anyway, I am using “stolen” as a 
word of art. 

MR. O’DONOGHUE: It certainly was stolen money in 
every sense of the word. Yes, it was. And these per¬ 
sons, $272 'was paid to one of them, leaving a balance of 
$228 owing, and $527 was paid to one, leaving $423 owing. 

THE COURT: I do not think you need go into that. 

MR. O’DONOGHUE: In any event, a much larger pro¬ 
portion is still due them than would be due to Mr. Blan- 
ken’s client if he received this total of $850 on his judg¬ 
ment of only $950. And although the Probation Officer, 
of course, has no interest in the actual money, I think 
the Court must have an interest. 

THE COURT: Oh, yes. 

MR. O’DONOGHUE: That this be distributed in ac¬ 
cordance with the orders of the Court, and not be settled 
in this fashion. 

MR. BLANKEN: If Your Honor please, the 
21 continuity only of what Mr. O’Donoghue has related 
is inaccurate. I am speaking from personal knowl¬ 
edge. At the time this money was paid in to the Proba¬ 
tion Officer, it was not labeled in any manner whatsoever. 

THE COURT: I don’t care about all these quibbles. 

MR. BLANKEN: I think it is significant—that is why 
I mention it for the record—it is very significant that at 
the time of its contemplated disbursement, Judge Tamm 
requested a communication from the defendant’s attorney 
adopting the position which he repeated to me in open 
court, that he did not have anything to do with this 
money, and that the money should be disburbed in accord- 
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ance with the direction of the defendant, because it was 
the defendant’s money, inferentially. It was not held and 
is not now held by the Probation Officer as an officer of 
this Court. It is analogous to any garnishment which 
may be filed against a bank. 

THE COURT: You have said that before. Don’t re¬ 
peat what you said before. Have you any new matter 
you wish to advance in answer to Mr. 0‘Donoghue’s argu¬ 
ment? 

MR. BLANKEN: I don’t know what I have to respond 
to, in the sense that I have not heard what I consider to 
be a legal obection to the granting of the motion. 

THE COURT: Very well. 

MR. BLANKEN: Except it is an (impediment) to the 
administration of the Probation Officer’s office, but 
22 he is not acting pursuant to the authority vested in 
him. 

THE COURT: You have said that before. He is act¬ 
ing in his official capacity, Mr. Blanken. 

MR. BLANKEN: I have nothing further to say. 

THE COURT: The motion is denied. You may re¬ 
sume your seat, Mr. Blanken. The motion is denied. 
Funds in the hands of the Probation Officer, delivered to 
him to be used for restitution or in non-support cases, 
are not subject to garnishment, and to permit such gar¬ 
nishment proceedings would be a serious interference 
with the administration of the Probation Office, and would 
nullify in part the purpose of Congress in establishing the 
Probation Office. 

You may submit your order. 

(Thereupon, at 12:30 o’clock, p. m., on Thursday, July 
17, 1952, the proceedings in the above cause were con¬ 
cluded.) 

• * • • 
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23 Filed Jul 24 1952 Harry M. Hull, Clerk 

Order 

This matter having come on for hearing upon the mo¬ 
tion of Walter M. Manley for a judgment of condemna¬ 
tion against funds in the hands of Edward W. Garrett, 
Probation Officer of the District Court, and it appearing 
to the Court that garnishment will not lie against funds 
held by the Probation Officer for purposes of restitution, 
it is by the Court this 24 day of July, 1952, 

ORDERED, That the motion of Walter M. Manley for 
judgment of condemnation be and the same is hereby 
denied. 

/s/ Alexander Holtzoff 
Judge 

• • # • 

24 Filed Jul 28 1952 Harry M. Hull, Clerk 

Notice of Appeal 

Notice is hereby given that Walter M. Manley, plaintiff 
herein, hereby appeals to the United States Court of Ap¬ 
peals of the District of Columbia from the order denying 
the Motion for Judgment of Condemnation entered in this 
action on July 24th, 1952. 

/s/ Samuel R. Blanken 
Samuel R. Blanken, 

Attorney for Plaintiff 
653 Washington Building, 
Washington, D. C. EX 8500 



